GREG ABBOTT

December 9, 2004

Mr. Robert E. Hager

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
500 North Akard, Suite 1800

Dallas, Texas 75201

OR2004-10462
Dear Mr. Hager:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 213544.

The City of Ferris Police Department (the “department”), which you represent, received a
request for a videotape pertaining to an incident with a police officer and the personnel file
of that officer. We have reviewed the submitted information.

You inform us that the requested videotape has been secured by the Texas Rangers as
evidence and that the department “does not have the video nor any copies of the same.” We
note that the Act does not require a governmental body to release information that did not
exist when it received a request or to create responsive information. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ
dism’d); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362
at2 (1983). Likewise, a governmental body is not required to take affirmative steps to create
or obtain information that is not in its possession, so long as no other individual or entity
holds that information on behalf of the governmental body that received the request. See
Gov’t Code § 552.002(a); Open Records Decision Nos. 534 at 2-3 (1989), 518 at 3 (1989).
Based on your representations, we conclude that the Act does not require the department to
produce the videotape to the requestor.

Next, we note that the submitted information contains a psychological evaluation of the
named officer. Section 611.002 of the Health and Safety Code applies to “[c]Jommunications
between a patient and a professional, [and] records of the identity, diagnosis, evaluation, or
treatment of a patient that are created or maintained by a professional.” See also Health &
Safety Code § 611.001 (defining “patient” and “professional”). Sections 611.004
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and 611.0045 provide for access to mental health records only by certain individuals. See
Open Records Decision No. 565 (1990). We conclude the psychological evaluation we have
marked is a mental health record that is confidential under section 611.002 and may not be
released except in accordance with sections 611.004 and 611.0045 of the Health and Safety
Code. Health & Safety Code § 611.002(b).

Next, we note that some of the submitted information is excepted under section 552.101 of
the Government Code. Section 552.101 excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Section 552.101 encompasses section 1701.306 of the Occupations Code. The submitted
information contains an L-2 Declaration of Medical Condition and an L-3 Declaration of
Psychological and Emotional Health, which are required by the Texas Commission on Law
Enforcement Officer Standards and Education (the “commission™). Section 1701.306 of the
Occupations Code provides as follows:

(a) The commission may not issue a license to a person as an officer or
county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). We find that these declarations are confidential under
section 1701.306 of the Occupations Code, and must be withheld under section 552.101 of
the Government Code.

The submitted information also includes a Report of Resignation or Separation of License
Holder addressed to the commission, which is commonly referred to as an “F-5.”
Section 1701.452 of the Occupations Code requires a law enforcement agency to submit a
report to the commission regarding an officer licensed under chapter 1701 who resigns or is
terminated from the law enforcement agency. See id. § 1701.452. Section 1701.454
provides in relevant part the following:
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(a) A report or statement submitted to the commission under this subchapter
is confidential and is not subject to disclosure under Chapter 552 of the
Government Code.

Id. § 1701.454. Therefore, the department must withhold the form F-5 pursuant to
section 552.101 in conjunction with section 1701.454 of the Occupations Code.

Section 552.117 is also applicable to some of the submitted information.
Section 552.117(a)(2) excepts the home addresses and telephone numbers, social security
numbers, and family member information of a peace officer as defined by Article 2.12 of the
Code of Criminal Procedure, regardless of whether the officer made an election under
section 552.024. Gov’t Code § 552.117(a)(2); see Open Records Decision No. 622 (1994).
Therefore, this information in the submitted documents, which we have marked, is excepted
from release under section 552.117.

To conclude, the psychological evaluation may be released only in accordance with
sections 611.004 and 611.0045 of the Health and Safety Code. Pursuant to section 552.101
of the Government Code, the department must withhold (1) the L-2 and L-3 declarations
under section 1701.306 of the Occupations and (2) the form F-5 under section 1701.454 of
the Occupations Code. The department must also withhold the marked section 552.117
information. The department must release the remaining information.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Jd. § 552.324(b). In order to get the full
benefit of siich an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
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governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Jap#s oggeshall
ssistant Attorney General
Open Records Division

JLC/seg
Ref: ID# 213544
Enc. Submitted documents

c: Mr. Patrick Walker
Waxahachie Daily Light
P.O. Box 877
Waxahachie, Texas 75165
(w/o enclosures)






